Interview christoph st

“The new President
must restore harmony”

Christoph Ernst faces a Herculean task: He has to steer the European
Patent Office (EPO) into calmer waters while also managing the situation
resulting from a complaint filed against the Unified Patent Court (UPC)
now in the hands of the German Constitutional Court. The Deputy
Director General of the Federal Ministry of Justice is also Chairman of the
EPO Administrative Council. In an interview with JUVE, he talks about
obstacles encountered on the way to forming the UPC, errors made in
the Battistelli era - and the expectations awaiting his successor.

JUVE: The European Palenl Office iz constantly
dogged by infighting betoween the Council s
mcnagement and s stafll the lawnch of the
U ig elonded with uncerlainty. The outlook iz
rather dismal, sl i#7

Christoph Ernsi: No, the situation is certainly noi
as bad as that, We must get something straight; The
European patent system is functioning. Corremthy,
the European Patent Office is receiving a greal
number of applications, This is a resull of global
growth and also increasing innovation in the busi-
ness world, And up to now the EPO has managed
vary well 1o meet these requirements. We of course
can't allford (o ease off in ferms of this process
There will ahways be o requirement for us to deliver
nal just quantity, bul alse outstanding quality

And the best way bo do that is with motivated
staff, right?

Without question, and therefore we have o revive
the social dialogue within the Office alse. We need
working conditons that make all employees feel
happy. The constitutional complaint Gled in Germa-
ny against the ratification of the UPC is indesd a
very dilferent issue — nnd hlame here cannot be at-
tached to the EPO

¥et the constilulional complaini is the real
pressing issue of the day right now for palent
experts throughowt Farope. It is blocking the
faunch of the near conrt amd the Unitary Potent
iszued by the Furopean Palent Office. Do gou
deoe cry rew informalion abowd the couri
case’

The German Federal Constitutional Court has asked
a mpmber of individuals and institutions, ineloding
ihe Federal Ministry of Justics, o make statements
related o the matter, We are currently examining
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the grounds for eomplaint in great delail, and we
will respond by stating our own ofTicial position. We
are eonfident that we can present a convincing case
demonstrating that the UPC project and the legisia-
ton presented by us is constitutionally seund

The complainant and Disseldorf louyger e In-
goe Stjierna, specifically criticized the way the
German Parlinmend (Bundestag) voled on the
U legislation. Conld this curreni problem be
resoloed sirmiply by the inooming Grermrn Por-
lnment holding another vote?

Al the moment, that is merely a hypothetical ques-
ton, We are convinead that the previous German
Parliament carried oul the vole in the correct man-
NAF

The Federal Constitutional Courl is in posses-
zion aof separate complaints that crilicize what
they see as bhe nadeguote legal status of the
EPD's Boards of Appeal Now the judges hoaee
also asked the EPO to provide comment. Can it
be assumed that the judges” stance on this ele-
ment of the UPL complaint is a critical one?
Whether the inquiry into the EPO was really trig-
gered by the criticism of the Boards of Appeal, one
can only speculate, | personally think it unlikely,
ginee thers are obviously pleaty of other pood rea-
sons for seeking consuliation wilh the Patent Ofice
regardimg the UPC. The ERD will after afl play & cru-
cial role in the future system, for example with its
responsibility for administrating the Unitary Patent

The Administratice Coancil, neiely chaired by
gourself, adopted a structural reform of the
EPD Roards of Appeal in sueumer 2006, How
satizfied iz the German Federal Government
with how this has been implemenied?

We Feel that the necessary steps have been taken o
ensure the independence of the Boards of Appeal
The debate on the reforms did indesd lake some
time — but in the end a very good solution was
foumd, 1L wasnt easy, becanss the Burapean Patent
Conwvention (EPC) set the legal puidelines here. In
accordance with these guidelines, it would not have
been allowed (o create a Courd thal was completely
separale from the EFO, Had we wanted w go teal
far, we would have nesded 1o amend the EPC - bot
nong of the 38 member states desmed this appro-
priale or NeCRSSAry.

Where do you see firm proof of success achieved
by Lhe reform?

The reform has significantly strengthenad the inde-
pendence of the Boards of Appesl. There s now a
Board of Appeal President, who operates similar (o
a court president. GGone are the days when o Vice
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Dr. Christoph Ernst (63)

has chasred the Adrmansstative Council of the European Patent Drganisa-
tion since 1 October 2017, The Admingstrative Council supervises the
management of the Furopean Patend Office, it decdes on changes to the

Patent Convention and also holds disciplinary respansibility for
the Boards of Appeal judges. Frnst, barm in Bremen, is well familiar with the
EPO and its problems: he spent a long time as head of the German
delegation on the AC, Since 2010, his main occupation has been in the
German Federal Ministry of Justice as head of section for General Commer-
ol and Cconomic Law, including Infellectual Property. in this role, Emst was
also respansible for the neqotiations an the new Unitary Patend and Wnifed
Patent Court as well as their transposition into national law.,
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President of the EPD was also Chairman of the
Boards of Appeal, In this, we have made a clear
separation between the EPO's executive level and
itz legal arm. The judges now report 1o the Board of
Appeal President instexd of to the head of the (-
fice, This bears proof that the Boards of Appeal ex-
tenaively mest the requiraments for & proper com-
petent national court.

This reform represents a bey evend pnder Lhe
teneere of the incambert EPO President, Beroft
Battistelll What iz your overall ossessment of
President Battistelli’s work over the past cight
years?

One system, a multitude of problems
Several major issves are cummently plaguing the new European Patent system:

Up to now, national patents and the bundle patent granted by the
Furapean Patent Office (EPO) have dominated the scene in Europe. In future, this
arrangement is Bkely to changes, with the mtrsduction of the Unitary Patent for 25 EU
states. Bxclusive autharity over the Unitary Patent and bundle patent will lie with the
Unified Patend Court (L),

Repeated delays have hit the introduction of the new Furopean
patent system (Unitary Fatent and UPC). The Brexit vate was first up, and, since july, a
Constitutional Courl appeal kas bocked the key German matification. The launch date of the
UPL remains uncertain.

s s T T ARk sl unresalved is whethier The UK will remain a member
of the UPC after if exits the EWL Is also unclear where the UK will stand in future regarding
oiher intellectual propetty rights in the EU. However, the UK will, as @ non-EU coundry, be
able to be served by the Furopean Patent Organisation and therefore benefit from its
bundle patent,

The FPO's Boards of Appeal scrutinize patents granted

by the EPD bul are actually subordinate to it Many patent expents have complained that,
s @ result, the Boards of Appeal do not constitute an independent court, especially gven
the meddling of incurnbent President Benoit Battistelli in internal matters of the court. The
arqument reached its peak in Decembes 2014 when Batfistelli suspended an EPO judge. At
the start of the year, the judge was nol relained. In respanse 1o public citicism, in
summer 2016 the Administrative Council brought in stroctural reform aimed at creating
more independence.

IR the 90 has repeatedly attracted neqative publicity over the past theee
years, mainly due to internal infighting. Dominating public press for the EPO are isswes
such as the dispute between staff and the BPO management and the ongoing confronta-
tion between the main Union, SUEPD, and EPD heads. During the dispute, practically all of
SUEPD's leaders resigned en masse, Battistelli began disciplinary proceedings against
several of the Irade union leaders, Several no longer hold ther positions.

Mainly patent lawyers, but also industry representatives, have for
some years now complained aboat the deteniorting quality of the EPO'S examination and
granting of palents. They alsa orilicize the increase m decisions landing with the Boards of
Appeal dee to foomal deficiencies a5 opposed to the examination of the inventive steps.

The lawyers attach blame here fo the key efficiency strateqy pursued by the EFO, through
which Battistelli wanted to ensure the EPD was fif Tor the Tulure.
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An undoubtedly positive one, despite ceriain me-
knowledged imperfections, Put plainly, President
Battistelli has inilinted a large number of necassany
raforms, and has implamented these following the
Administrative Council’s approval. In doing this, he
has significantly strengthened the EPD's position
overall. The working processes now ron belter, pro-
ductivity is higher, and the Boards of Appeal have
b reformed. In addition, Battistelli has initiated
a numhber of sovial reforms that were alzo neces-
sary omn a general level,

Whai do you mean by acknowledged imperfec-
tions?

The verdict on the success of reforms he achieved
will certainly be clouded by the fact that President
Batisielli has oversean o very rigid regime with a
heavy-handed approach, | would have eccasionally
liked o see more compromise and more ander-
standing for differing inleresis

What social reforms were necessary?

Ome example was the dispoed reform of the right
o take strike action. A precedent had established
itsedl within the EPO which had o be pot on a legal
foosting. The resulting regulation is delinitely a step
forward here. Details can always be debated, and
this is also being put inte practice.

At the starl of etober, the Administrative
Council choze as the successor for President
Battistelll, the carrent head of the Europeon
Union Infellectnal Property Office, Anbdnio
Campinos, Can you explain why there was only
ane single seriows candidate for swch ar altroc-
tive and well-remuncraled position af the head
of an international organization®

I can’t e into the minds of any potential appli-
cants. Maybe some were deterred from applying
dug o the fact that, from guite early on, it was
known that Antdnlo Campinos was applying, and it
wits also clear that he enjoyed strong support
among the Administrative Council. But it is indeesd
true thal many members of the Administrative
Council would have liked 0 see more applicants
and preater competition For the position of Presi-
dent. Campinos has now though been elected with
& large majority, and [ also think he is a very appro-
priiate appointmsnt,

What expectalions does the Administratioe

Council have regarding the new President?

We expect Antinio Campines to resolutely take on
the: many challenges that the EFO laces and o sel
out a vision for the fwtore. The EPO minst sontinoee o
work effectively and deliver high quality - while at
the saumee time living up to its public responsibility. 1t
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musl anlicipate an ongoing rise in the number of
patent applications made, especially il the B Pat-
ent system becomes reality. Antdnio Campinos must
also ensure that EF) stall uphold high standards of
quality when examining patent applications. The is-
sue of quality is a central consideration fer the Ad-
ministrative Council and the Federnl Government:
patent protection, which in te end produces a mo-
nopoly, can anly be justified for good palenis.

Wt does the EPYs soclal responsibility ex-
tend Lo?

| want to see the Fatent Ofice look beyond simply
the framework of patenting, and encompasses the
subject of bio-patents, for example.

And whot obout secial conflicts within the EMO?
Improving the social colture is guile clearly a rele-
vant area o address going forward, We need o re-
invigorale dialogue between the relevant parties
within the (fTice. We want to achieve social harmo-
ny. Before the appoiniment of Anbdnio Campinos, it
was made clear that all 38 Member Stales ars look-
ing for action on this from President Battistelli’s
SLICCESE0T,

BATTISTELLI'S
APPROACH TO
IMPLEMENTING
REFORMS WAS TOO
HEAVY-HANDED.

Hir can Campines achiece this?

The work carried oul at the EPO is demanding and
carries huge importance for the European, and
even global, economy. Stall enjoy very good sala-
ries. However, there is clearly a sizeable number of
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ermplovess who are nol bappy, Mr Campings muest
address this lssee and boost moetvation, for the
overall good of the Patent (ffice. This is a challeng-
ing task for any good executive, which Antdnio
Campinos most certainly is.

What makes gou so oplimistic that Campinog is
Ehe right man to break the cureent deadlock?
He is o very dynamic person, who leoks o move
forward, He can gel stafll on board, His previous
tenire in Alicante shows this, and we expect that
this will prove to be the case in Munich, too,

He is also repoted to enjoy a close relationship
with President Boattistelli, though. Wouldn't that
te an ebsiacle here?

I cannol say how close that relationship is, They
meiy both share similar views on some issues. But
that doesn't necessarily mean thal Campines will
simply Tollow Battistelll’s example. | can imagine,
for example, that they differ in their approach in
terms of commumnication or in involving employees.

That would also be necessary with respect o
demling arith SUEF, the key union ot the EPD.
Whai doees the Administralice Coancil expect
Jrom the union®

We expect a willingness o sit down with the new
president and discuss ohjectives and how to achieve
them. The battle lines have become hardened, and
it il regguire goadwill from both sldes o overcome
thiz situation. 1 hope that the SUEPO will prove Lo
be & constroctive contraciual pariner, in Hne with
what il has said many times in the past. No one side
can leok to force through hard-line positions in this
condlict.

Az a show of goodwill, cowld the EPO manage-
ment and the Adminisirative Council not halt
the pending disciplinary proceedings against
one of the FPO judges?

Thig case has attracted a lot of public controversy.
The Administrative Council is responsible here for
disciplinary oversight of the Beards of Appeal, Cor-
rently, legal obstacles remain before the case can
be brought 0 a conclusion. We need o see whether
we cin overcome these hurdles in the time that re-
mains.

How gou wank to use gour role to reviee dio-
logue within the Patent Office?

Like my colleaguss from the other EPC countries, |
wani to promoie dialogee in the best way possible,
Hut I musl make one thing clear. It is the future

Performance record
The European Patent Office is consistantly receiving large numbers of patent applications.

Number of patent applications

B0 360,004
A

— 159,353
4

5

Country of origin of applicants

Other
south Korea

China

ox. 50 percent
of the EPO’s clients

in 2016 came from
averseas
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President and the sl representatives, and, o opr-
fain circumsiances, the trade unions, who will play
the key role in this matter. The Adminisirative
Council is not strictly speaking a social pariner.

Further controversy in the debale over the EPO
iz Battistelli's efficiency strategy. Why is effi-
ciency such an imporianl izsue?

It is imporiant in the interests of palent applicanis
and the economy, both of which rightly expeci pat-
enl applications o be processed within a reason-
able time frame, Nobody gains from patent elaims
remaining unexamined for lengthy pericds of time
AL the same tme, applicants de expect granting de-
cisions to be based on careful and sound consider-
atlomn,

Hut that seems to constéale a conflict of inter-
ezils. erman lawyers regulorly specifically
eritivize the EPV's ever grealer drive for in-
ereased efficlency for compromising the quality
af its examinations of patent reqoests.

We are taking this issue seriously. Recently, the Ad-
ministrative Council held in-depth  discussions
ralsed In a guality report, which we had urged the
Administrative Council President to present. Cur-
rently, we arn discussing how wi can imprive gval-
uation of the quality of the patenis granted.

Many eritice seem (o be guite blunt in their as-
sessmend of this issue. They clearly see a drop
im the guality of the patentz granted by the
P,

This criticlam seems o me o sben more from a
hunch = becauss nobody has come up with any
werifable nembers here up 0 now. Just becanse
our waork is being performaed [aster, and more deci-
sions are being made, doesn’l automatically mean
that the guality of the work is lower. The Adminis-
trative Council is more than open W discussing
these matters with experts, butl such discussions
are only uselul il based on reliable facts

Are there obther challenges facing the Furopean
Pateni Organization that yon wanl to address
during your tenure?

Yies, | would like w significantly raise the profile of
the future role of the Administrative Cooneil. We
are a body within the Buropean Patent Organisa-
tion, and a strong Adminisirative Couneil is in the
interest of the EFC contracting states, The President
of the EPD is responsible is overall leadership, but
wi consider sursalves to be agqual pariners, We will
place a premivm on dizlogoe and good governanes,

This nterpicn was corducied by
Chrizting Sehnize and Malthien Klos.

Puhile responsibilfy: For Christoph Srost
the anus fo aet Hes o the FRO and (3 future
Prosigend,
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